
6.0 POST-AWARD

The Program Office has many program management and technical responsibilities after a contract has been awarded. From facing and responding to possible post-award protests to initiating modification requests, your role remains active and imperative. Most contracting activities are still the primary and ultimate responsibility of your SPAWAR 02 PCO, Contracts Specialist, and ACO – but each activity will require technical and programmatic input from you. 

Check out the following sections to learn your role and familiarize yourself with the roles of others in the post-award phase of the contracting process: 

6.1 Post-Award Protests
6.2 Post-Award Conferences
6.3 Post-Award Contract Actions

6.3.1 Delivery Orders/Task Orders


6.3.1.1. Delivery Orders/Task Orders under MACs
6.3.2 Technical Direction Letters (TDLs)
6.3.3 MODs
6.4 Modification Request (MR) Process

6.4.1 MR Attachments
6.5 Ratification of Unauthorized Commitments
6.6 Stop Work Order
6.7 Terminations

6.7.1 Termination for Default (T for D)

6.7.2 Termination for Convenience (T for C)
6.8 Claims and Requests for Equitable Adjustments
6.9 Annual CPAR
6.10 Contract Completion and Closeout


The following SCPPM Documents are referenced in this section:  

· Technical Direction Letters under Cost Plus Fixed Fee Contracts
· Post Award Conferences
· Multiple Award Contracts (MAC) Procedures
· Ratification of Unauthorized Commitments
· Stop Work Order
· Contractor Performance Assessment Reporting System (CPARS)
6.1 Post-Award Protests

Post-award protests occur when an offeror was unsuccessful in winning a contract.  Post-award protests can be filed with one or more of the following entities: SPAWAR, the Government Accountability Office (GAO), or the U.S. Court of Federal Claims (COFC).  (If an unsuccessful offeror files a protest with SPAWAR it is called an “agency-level” protest and is submitted to the SPAWAR Contracts Directorate (02).)  Irrespective of the forum in which a protest is filed, 02 and SPAWAR’s Office of Counsel may need additional information from the Program Office to resolve the protest.  The Government can minimize the risk of successful protests by 1) following the Source Selection Plan (SSP), Section M of the RFP, and all FAR and other regulatory guidance, 2) involving legal counsel early in the procurement process, and 3) conducting a well-documented source selection.  

Agency-Level Protests

Agency-level protests challenging SPAWAR award decisions must be filed with SPAWAR no later than 10 calendar days after the basis of protest is known, or should have been known, whichever is earlier.  It is within the agency’s discretion to reject or accept protests not filed in a timely manner; agencies may accept late submissions if the protest reveals significant issues with the agency’s acquisition system.  FAR 33.1 requires agencies to make their “best efforts” to respond to protests within 35 calendar days after the protest is filed.  Protest decisions should be thorough in explaining the agency’s position. If the protester fails to receive a favorable response from the agency, it may then file a protest with GAO within 10 calendar days of the adverse agency decision.  

GAO Protests

In general, protests filed with GAO challenging SPAWAR award decisions must be filed with GAO not later than 10 calendar days after the basis of protest is known, or should have been known, whichever is earlier.  However, where the protester requested a debriefing, the initial protest cannot be filed before the debriefing date offered to the protester, but must be filed not later than 10 calendar days after the debriefing occurs.

COFC Protests

The COFC has adopted GAO’s timeliness rule in “appropriate circumstances” – although the COFC has made it clear it is not required to do so in every case.  In some cases, the COFC has stated that while late submission of a protest may be considered in determining whether or not to consider the protest, the fact that the protest was submitted more than 10 calendar days after the debriefing occurred does not, in and of itself, constitute sufficient grounds for dismissing the protest. 
With respect to protests filed with SPAWAR or GAO within 10 calendar days after award or within 5 calendar days after a debriefing date offered to the protester under a timely debriefing request, whichever is later, the contracting officer shall immediately suspend performance or (in the case of protests filed with GAO) terminate the awarded contract.  To continue performance in the face of an agency-level protest, SPAWAR 02 must justify in writing that urgent and compelling reasons exist or that it would be in the best interests of the Government to continue performance. To continue performance in the face of a GAO protest, the PCO and Program Office must draft a Determination and Findings (D&F) (see CMPG 2.7.3) to be reviewed by legal counsel and signed by SPAWAR 00 authorizing contract performance, notwithstanding the protest.  (Note that SPAWAR 00 has not executed such a D&F since January 1997, so do not assume that you will be likely to get such authorization for your program.)  

If the protest reveals that an award of a contract did not comply with a statute or regulation, the Government may be required to reimburse the protester for the cost of preparing the protest and its proposal preparation expenses.  In addition, the GAO, or the COFC, may direct the PCO to terminate the contract and either 1) revisit the award recommendation, assuming proposals are still valid or 2) issue a new solicitation for the procurement.  If a protest is the result of an awardee’s negligence or misrepresentation within its proposal, the awardee may be required to reimburse the Government’s costs associated with the protest.
6.2 Post-Award Conferences 

A post-award conference, if determined necessary, includes Government and Contractor personnel and is held as soon as possible (typically within 30 days) after contract award to foster clear and mutual understanding of all contract requirements and to identify and resolve potential problems.  Usually held at the Contractor’s facility because the Government team is generally smaller than the contractor team, this conference is also a useful forum in which the PCO and ACO (generally DCMA) can go over contract requirements and responsibilities. Post-award conferences are not used to alter final agreements negotiated prior to award.

The objectives of a post-award conference do not have to be met in a face-to-face environment. A formal letter or other form of communication between the Government and the Contractor may suffice as adequate post-award orientation. (See a sample Telephone Conversation Transcript.)

Post-award conferences are not always necessary in situations in which, e.g., an incumbent or sole-source situation exists such that the players are known or unchanged, or if the Contractor performed satisfactorily on a recent, similar contract.  In accordance with FAR 42.502, the Contracting Officer (in some cases the Administrative Contracting Officer (ACO)) will determine if a post-award conference is needed. (See a sample Waiver Post-Award Letter.)

The PCO/ACO is responsible for arranging and conducting the conference.  Although the PCO will work closely with the Program Office in drafting the agenda, the PCO/ACO will actually introduce the teams, establish ground rules for future communications, and ensure all agenda items are met at the conference itself.  The Program Office is responsible for paying the travel expenses of Government and support contractor employees to attend the post-award conference.  

The following individuals should attend the post-award conference: 

· PCO and Contracts Specialist

· COR

· Program Office – including the PM, business financial manager (BFM), engineering staff, logistics staff, and critical contractor support

· ACO (usually DCMA)

During the conference, your Contracts Specialist or PCO will complete a DD Form 1484, Post-Award Conference Record, which may also be used as the Post-Award Conference report. The PCO can refer to the items noted on the DD Form 1484 in selecting conference agenda topics.

For more information on SPAWAR policy and procedures regarding post-award conferences, and for sample forms, templates, and checklists, please visit the SCPPM document, Post-Award Conferences.
 6.3 Post-Award Contract Actions

After the contract has been awarded, it may be necessary for the PCO/Program Office to take certain contract actions to either clarify the work or services to be performed or modify the existing contract. 

The SOW or SOO in the Contract is specific in listing the programs and projects for which work or services will be performed, but the specifics of the work or services may require further clarification, which can be carried out through individual directives called delivery/task orders (DOs/TOs) or technical direction letters (TDLs). See CMPG 6.3.1 for more information on DOs/TOs, CMPG 6.3.1.1 for more information on DOs/TOs under Multiple Award Contracts (MACs) and CMPG 6.3.2 for more information on TDLs.

Contract Modifications (referred to as “Mods”) are required when a change needs to be made to the contract and/or DO/TO.  Mods can range from very simple administrative actions to complex changes in the SOW and other terms and conditions of the contract.  Program Offices are cautioned that they are not authorized to negotiate terms or make any agreements or commitments with the contractor that will serve to modify the terms and conditions of the contract.  Only the PCO has the authority to obligate the Government to any changes in the contract and/or DOs/TOs.  For further information on Mods, please see CMPG 6.3.3.

6.3.1 Delivery Orders/Task Orders 

FAR 2.101 defines a delivery order (DO) as an “order for supplies placed against an established contract or with Government sources.”  A task order (TO) is the same as a DO, but specifically for services, as opposed to supplies.  
Contracts that utilize DOs/TOs are “delivery” (or D-type) contracts; i.e., Indefinite-Delivery/Indefinite-Quantity (ID/IQ) and Requirements contracts.  DOs/TOs may be fixed price (FP), cost reimbursement (CR), time-and-materials (T&M), labor-hour, or some combination of these arrangements.  

In accordance with FAR 16.505, DOs/TOs issued under ID/IQ contracts must contain the following:

· Date of Order

· Contract and Order Number

· CLIN and description, quantity, unit price (supplies) or estimated cost/fee (services)

· Delivery Schedule/Period of Performance

· Place of delivery or performance

· Packaging, and Shipping Instructions, if applicable

· Accounting and appropriation data

· Method of payment and payment office (if not included in the contract)

In addition to the information required by the FAR, if the order is for services the Program Office should provide a detailed description of the services being procured to ensure that Program Office and Contractor expectations for the specific tasking are aligned. Descriptions should be thorough enough to allow SPAWAR 01 (Comptroller) to validate requirements against budgeted appropriations. The Program Office is responsible for initiating and executing a DO by processing a modification request (MR) in PD2..  See CMPG 6.4 for more information.
6.3.1.1 Delivery Orders/Task Orders under Multiple Award Contracts (MAC)

All services acquired under IDIQ Multiple Award Contracts (MACs) are provided through award of task orders (TOs).  MAC TOs are awarded under the authority of the Federal Acquisition Streamlining Act (FASA), FAR 16.505(b) and DFARS 216.505-70.    

In accordance with FAR 16.505 (b) and DFARS 216.505-70, the requirements and suggested procedures for issuing a competitive multiple award task order are as follows:

1. Identify Requirement – The contracting officer must provide each awardee a fair opportunity to be considered for each order exceeding $3,000 issued under multiple delivery-order contracts or multiple task-order contracts.  For exceptions to the fair opportunity process, see below.    

2. Internal Review – The COR sends draft evaluation factors and scoring criteria to the contract specialist for review.  

3. Drafts to Contractor – Following their review and comments, the contract specialist forwards the draft evaluation factors along with the draft SOW/CDRL to the multiple award contract holders for their review.
4. Question and Answers – Comments and questions are sent in to the contract specialist and the COR, which are then consolidated into a Questions and Answers (Q&A) document.
5. Request for Quote – The SOO, CDRL, and Q&A document are attached to the RFQ, and sent out to each contractor electronically (may be sent via email). Responses should be received within five working days.
6. Receipt and Evaluation of Proposals (Oral Presentations, if applicable) – The COR will coordinate a technical evaluation of the proposals and submit a subsequent award recommendation to the contract specialist, for the contracts review and concurrence. 
7. Award – The DD Form 1155 “Order for Supplies or Services” is prepared electronically and the order is awarded. 

8. Award Notification – The contract specialist provides notification of award to all offerors, which includes the name of the awardee and price. Debriefs are also considered at this time (not mandatory).
For specific information on MAC procedures, please see the MSA Task Orders Flowchart.  For more information on SPAWAR policy and procedures, sample forms, templates, and spreadsheets, please visit the SCPPM document, Multiple Award Contracts (MAC) Procedures and the USD (AT&L) policy memo The Proper Use of Non-DoD Contracts.   For more information on Delivery Orders/Task Orders, please visit CMPG 6.3.1.
Fair Opportunity

Unless an exception applies, FAR 16.505(b) provides that each awardee of a multiple-award ID/IQ contract must be given a fair opportunity to be considered for each order exceeding $3,000 issued under a multiple-award contract.  The PCO should consider the following factors when developing procedures that will provide offerors a fair opportunity to be considered for each order:  past performance on earlier orders, potential impact on other orders placed with the contractor, minimum order requirements, amount of time contractors need to make informed business decisions on whether to respond to potential orders, and whether contractors could be encouraged to respond to potential orders by outreach efforts to promote exchanges of information.  Price/Cost must be considered under each order as one of the factors in the selection decision. The PCO must document in the contract file the rationale for placement and price of each order, including the basis for the award and the rationale for any tradeoffs among cost/price and non-cost considerations in making the award decision.

The exceptions to the fair opportunity process include:

· The agency need for the supplies/services is so urgent that providing a fair opportunity would result in unacceptable delays. 

· Only one awardee is capable of providing the supplies/services required at the level of quality required because the supplies/services ordered are unique or highly specialized.

· The order must be issued on a sole-source basis in the interest of economy and efficiency because it is a logical follow-on to an order already issued under the contract (provided that all awardees were given a fair opportunity to be considered for the original order). 

· It is necessary to place an order to satisfy a minimum guarantee.

Note that the Armed Services Board of Contract Appeals (ASBCA) recently held that, where a contract states that each multiple-award ID/IQ contractor would have a fair opportunity to compete for delivery/task orders, it has jurisdiction to determine whether the PCO considered the contractor fairly for task orders.  In contrast, the issuance, or proposed issuance, of an order under a single award DO/TO contract is not protestable at GAO, unless the protest is made on grounds that the order increased the scope, period, or maximum value of the contract. However, it should be noted that current regulations state that there is a preference for issuing multiple award ID/IQ contracts and that the PCO must document a decision NOT to make multiple awards; it is not sufficient to determine that multiple awards are not viable simply to avoid the possibility of protest on DO/TO awards.

With respect to services acquisitions under multiple award ID/IQ contracts, DFARS 216.5 requires that each order for services exceeding $100,000 shall be competed unless the Contracting Officer determines in writing that one of the circumstances described above exist or a statute expressly authorizes or requires that the purchase be made from a specified source.  
As indicated by FAR 32.703-3, a TO for severable services may have a period of performance that crosses fiscal years if the period of performance does not exceed one year. 

6.3.2 Technical Direction Letters (TDLs)

A TDL is a written document issued to the contractor that clarifies, defines, or provides technical instructions relating to the tasks contained in the SOW.  TDLs are issued under C-type contracts. C-type contracts can be FP, CR, or T&M (see CMPG 2.5.2).  Because TDLs are less formal than TOs/DOs, they do not go through the formal MR process in PD2.  TDLs and DOs/TOs are not interchangeable – that is, you cannot obtain supplies/services under a D-type contract with a TDL or a C-type contract with a DO/TO.  TDLs are not used to obligate money; only formal modifications to the contract can obligate funding. As a result, unlike TOs, the period of performance of a TDL cannot cross fiscal years unless the services provided are non-severable.  New work and modifications to the scope of work should be authorized and priced by a contract modification.
Information contained in a TDL may include work clarifications, time/place of performance, and preferred order of task performance within the scope of the SOW.  With assistance from the Program Office, the COR prepares the TDL, the Contract Specialist reviews it, and the Contracting Officer or designated representative will sign it.    
For more information on TDLs, please visit the SCPPM document, Technical Direction Letters Under Cost Plus Fixed Fee Contracts.

6.3.3 MODs

Contract modifications (mods) are required whenever the basic terms and conditions, scope of work, funding, or other contract components are approved for revision. There are four types of contract modifications: unilateral unfunded, unilateral funded, bilateral unfunded, and bilateral funded.

1. Unilateral, Unfunded – Requires Contracting Officer signature only; provides no additional funding (e.g., incorporation of administrative changes to funding data, paying office, contract administration office, or COR). 

2. Unilateral, Funded – Requires Contracting Officer signature only; provides additional funding in accordance with a specific clause in the contract (e.g., incremental funding pursuant to the “Limitation of Funds” clause, exercising priced options pursuant to option exercise clauses in the contract).

3. Bilateral, Unfunded – Requires signature of both Contracting Officer and the Contractor; provides no additional funding (e.g., incorporation of revised DD Form 254, no-cost ECPs, revised delivery schedules or periods of performance into the contract in return for consideration, or other supplemental agreements).

4. Bilateral, Funded – Requires signature of both Contracting Officer and the Contractor; provides additional funding in accordance with a specific clause in the contract (e.g., incorporation of equitable adjustments pursuant to the “Changes,” “Government Property,” “Stop Work Order,” clauses; definitization of Undefinitized Contractual Actions (UCAs) or not-to-exceed (NTE) modifications; providing additional funding under UCAs pursuant to the “Limitation of Government Liability” clause or for cost overruns pursuant to the “Limitation of Cost”/”Limitations of Funds clause; or determination of the final “price” of incentive contracts).

NOTE:  PMs, APMs, and CORs need to be careful to avoid “constructive changes.” A constructive change is a change that is outside the scope of the contract or requested informally without the official contract mod to make it part of the contract. Only PCOs acting within the scope of their authority are empowered to execute contract modifications on behalf of the Government.  Mods must be approved prior to execution.  Please see the Acquisition Community Connection website for more information.

6.4 Modification Request (MR) Process

Procuring Contracting Officers (PCOs), acting within the scope of their authority, are authorized to execute contract modifications on behalf of the Government.  Depending on the situation, other organizations and ACOs may also have the authority to issue modifications against the contract as well.  Each modification request (MR) must go through a series of reviews before it is awarded.  The MR is routed through PD2. (Procurement Desktop - Defense), which electronically distributes the MR for approval to an established thread of appropriate reviewers.  The MR ultimately reaches the Contracts Directorate (SPAWAR 02), where it is converted into a contract modification that may be forwarded to SPAWAR Office of Counsel for review for legal sufficiency prior to being issued by the Contracting Officer.  See the MR Approval Process Flowchart for more information and a visual depiction of the routing and approval process. 
If the MR includes incremental funding, it is necessary for the Contracts Specialist and COR to work closely with the business financial management (BFM) team.  The BFM team supplies the appropriate funding documents and lines of accounting (LOA) that are contained within the PD2 package.  The funding should be appropriately broken out between the specifically identified contract line item numbers (CLINs) and even further between cost and fee, depending on the type of contract.

6.4.1 MR Attachments
Each MR should have the following attachments:

· Procurement Request Cover Sheet

· Fiscal Acquisition Data (FAD) Sheet (LOA*, CLINs, and amount), if applicable

· All corresponding TDLs /SOWs/SOOs or TOs/DOs, if applicable

· If funding is received from outside sources, signed PDF of the funding document 

*Each new LOA assigned to the contract must have its own unique Accounting Classification Reference Number (ACRN), which is a two-letter identifier for contract funding.  It is helpful to have an “ACRN Tracker” (in a spreadsheet, for example) to ensure the correct ACRNs are being used.  If a duplicate ACRN is used, SPAWAR 01 will reject the MR. 

6.5 Ratification of Unauthorized Commitments 

Contracts, contractual commitments, and changes to contracts may be entered into and signed on behalf of the Government only by appointed contracting officers. And contracting officers may bind the Government only to the extent of the authority delegated to them. 

An unauthorized commitment is an agreement that is not binding solely because the Government representative who made it lacked the authority to enter into that agreement on behalf of the Government (FAR 1.602).  The ordering and acceptance of supplies and services without benefit of a legal contract constitute illegal acts and do not obligate the Government for the items ordered, but may incur a personal liability to the individual who made the commitment.  

Such agreements can be ratified, or approved, after they have been illegally authorized, but only by an official who has the authority to do so.  In the case of SPAWAR, the Head of Contracting Authority (HCA),  Commander, SPAWAR has delegated authority to ratify actions initiated or approved by SPAWAR personnel who did not have authority to enter into contracts on behalf of the Government, and which resulted in supplies delivered or services rendered to the Government.  The authority to ratify unauthorized commitments has been delegated to the SPAWAR Director and Executive for Contracts, and further delegated at SSC Charleston and SSC San Diego to the Chief of Contracting and Deputy at each location (SPAWAR 02 memo dated March 13, 2006).   In some cases, a settlement may be due to the vendor but cannot be ratified under FAR 1.602; these cases may be subject to an alternate resolution and will involve legal counsel. 

All Government personnel who are not Contracting Officers but interact with contractors have the responsibility to conduct business practices in a manner that avoids any impression that they intend to obligate the Government in any manner whatsoever.  

Specifically, only a Contracting Officer may take any action concerning the following:

· Price, cost, or fee

· Quantity

· Quality

· Scope of contract

· Delivery schedule

· Labor category or key personnel qualifications

· Promise/authorize additional work to a contractor

· Modify terms or conditions of the contract

· Issue Stop Work Orders 

· Authorize additional Government furnished property

· Authorize additional work

The Program Office must ensure that proactive measures are in place within its department to prevent the occurrence of unauthorized commitments.  Accordingly, the Program Office should coordinate with the Contracting Officer prior to initiating discussions with contractors involving the acquisition of supplies/services. 

If an unauthorized commitment does occur, the Program Office will be asked to forward statements gathered from the individual identifying the unauthorized commitment to SPAWAR 02, accompanied by all available orders, invoices, or other documented evidence of the transaction. A SPAWAR 02 official will verify the accuracy and completeness of the documentation, identify measures taken to prevent a reoccurrence of the unauthorized commitment, and provide an endorsement with their recommendation concerning ratification. 

For more specific information on the ratification process, as well as SPAWAR policy, procedures, responsibilities, site-specific instructions, and sample forms, templates and checklists, please visit the SCPPM document, Ratification of Unauthorized Commitments.
6.6 Stop Work Order

Situations may occur during contract performance that cause the Government to order a suspension of work or a work stoppage.  In accordance with FAR 42.13, a stop work order may be used in any negotiated fixed-price or cost-reimbursement supply, research and development, or service contact if work stoppage may be required for reasons such as advancement in the state-of-the-art, production or engineering breakthrough, or realignment of programs. Another example of when a stop work order would be issued would be in response to a bid protest filed by an unsuccessful offeror.  

Generally, a stop work order will be issued only if it is advisable to suspend work pending a decision by the Government and a supplemental agreement providing for the suspension is not feasible.  Although your Contracting Officer is responsible for the administrative actions required to issue a stop work order, FAR 42.1303(b) requires issuance and cancellation of a Stop Work Order to be approved at a level above the Contracting Officer. Stop work orders shall not be used in place of a termination notice after a decision to terminate has been made.  

Contracting Officers may request assistance from the Program Office in preparing the following information for inclusion in a stop work order:  

1. Description of the work to be suspended. 

2. Instructions concerning the contractor’s issuance of further orders for materials or services.

3. Guidance to the contractor on action to be taken on any subcontracts. 

4. Suggestions to the contractor for minimizing costs. 

After issuing the stop work order, the Contracting Officer should discuss the order with the contractor and modify the order, if necessary, in light of the discussion.  The Contracting Officer must then decide whether to terminate the contract, cancel the stop work order, or extend the period of the stop work order. 

For more information on SPAWAR policies and procedures related to the issuing of stop work orders, please read the SCPPM document Stop Work Order and its accompanying sample documents including stop work order modifications, cancellations, and extensions. 

6.7 Terminations

The Government reserves the right to terminate any contract.  Common grounds for termination include reduction or reallocation of Congressional/program funding, determination that a contract is unnecessary, or unacceptable contractor performance.

The Program Office may identify grounds for termination, but only the Contracting Officer has the authority to actually terminate a contract.  Often the terminating contracting officer (TCO) will be a different individual than the contracting officer who awarded the contract (PCO).  

There are two types of contract terminations that we discuss in greater detail: termination for default and termination for convenience. 

6.7.1 Termination for Default (T for D) 

The Government may terminate a contractor for default in whole or in part when the contractor fails to deliver or perform, fails to make progress, fails to meet other contract provisions, abandons the contract, or repudiates the contract in an anticipatory manner.  A termination for default (T for D) is an extreme sanction and should not be taken lightly – not only does it mar a contractor’s reputation, limiting its chances in future competition and Government support, a T for D ends performance on the contract, potentially delaying satisfaction of the Government’s requirement.  In addition, the contractor may be forced not only to repay the Government for charges already billed, but also for the difference between the contract price and the price the Government had to pay for a replacement contractor to deliver the supplies or perform the services not delivered/performed by the defaulting contractor.  

If the Contracting Officer determines that the contractor has failed to deliver supplies/services in accordance with the contract delivery schedule or that the contractor has abandoned or anticipatorily repudiated the contract, the Government is not required to give the contractor an opportunity to explain its conduct.  It is nevertheless advisable for the Contracting Officer to issue the contractor a Show Cause Notice under such circumstances so that the contractor has an opportunity to explain if and why its failure to deliver arose from causes beyond its control and without failure or negligence on its part and so that response can be considered by the Contracting Officer prior to terminating the contract for default.  

If the Contracting Officer determines that the contractor has failed to make progress or has failed to perform a material contract provision, the Contracting Officer must issue a Cure Notice to the contractor and provide the contractor 10 calendar days (or a longer period if necessary) in which to cure the failure.  If, however, the time remaining in the contract delivery schedule is insufficient to permit a realistic “cure” period of 10 calendar days or more, the Contracting Officer can issue a Show Cause Notice.  The issuance of either a Cure Notice or a Show Cause Notice are the first steps along a path that may end in a T for D and should only be issued when the Program Office will support that ultimate action.  They should not be issued as scare tactics when the Program Office has no intention of following through if the Contractor will not or cannot comply with the requirements set forth in the letter – this is tantamount to crying “wolf” and ultimately undermines the credibility of the Command.

Although the PCO has the right under the “Default” clause to terminate the contract, the PCO does not have to exercise that right.  The PCO must weigh all relevant factors in determining whether to T for D a contract, such as:

· The terms of the contract and applicable laws and regulations.

· The specific failure of the contractor and the excuses for the failure. 

· The availability of the supplies/services from other sources.

· The urgency of the need for the supplies/services and the period of time required to obtain them from other sources (as compared with the time they could be obtained from the delinquent contractor).

· The degree of essentiality of the contractor in the program and the effect of a T for D upon the contractor’s capability as a supplier.

· The effect of a T for D on the ability of the contractor to liquidate guaranteed loans, progress payments, or advance payments.

· Other pertinent facts and circumstances.

If, upon reviewing these factors, the PCO decides to T for D the contract, the PCO will draft a memorandum that memorializes his/her decision and then issue a termination notice to the contractor.  For more specific guidance on contract T for D, see FAR 49.4 and FAR 52.249-6 through 52.249-10.  

It should also be noted that according to DFARS 249.7001, when 100 or more contractor jobs will be reduced via a contract termination, congressional notification is required.  The PCO should work with the PEO/SPAWAR PAO and Chief of Legislative Affairs – Navy (OLA-N) to obtain clearance prior to issuing a termination notice to the contractor.  

6.7.2 Termination for Convenience (T for C)

A contract can also be terminated (in whole or in part) for convenience as long as the PCO determines that termination is in the Government’s interest and that the termination is not made in bad faith or reflects an abuse of PCO discretion.  Examples for which a contract would be terminated for convenience include situations in which the technology to be procured has become obsolete, new technological developments have occurred subsequent to contract award, the Government’s requirements have changed, or a reduction or reallocation of Congressional/program funding has occurred.

After a contract has been T for C’d, the contractor is entitled to be reimbursed for all allocable, allowable, and reasonable costs it incurred as of the termination date, reasonable profit on work done (unless the contractor would have sustained a loss on the entire contract had it been completed), termination settlement expenses, and certain continuing costs (post-termination). A contractor must follow all procedures listed in the T for C clause contained in its contract or risk losing its right to be reimbursed for such costs and profit. 

Once it is decided that a contract will be T for C’d, the PCO should issue a detailed, written notice of termination to the contractor.  Upon receipt of that notice, the contractor must, amongst other things, stop work and promptly submit a termination settlement proposal to the Terminating Contracting Officer (TCO).  

For more specific guidance on Terminations for Convenience, please reference Termination for Convenience clauses 52.249-1 through 52.249-6 and FAR Part 49.  

It should also be noted that according to DFARS 249.7001, when 100 or more contractor jobs will be reduced via a contract termination, congressional notification is required.  The PCO should work with the PEO/SPAWAR PAO and Chief of Legislative Affairs – Navy (OLA-N) to obtain clearance prior to issuing a termination notice to the contractor.  

6.8 Claims and Requests for Equitable Adjustment 

Any change in requirements made by the Procuring Contracting Officer (PCO) or Contracting Officer’s Representative (COR) to a contract under the Changes clause can result in the contractor submitting to the Government a request for equitable adjustment (REA) and/or claim for an equitable adjustment in the contract price, the delivery schedule, or both.  For example, the Government could issue a unilateral change order in accordance with the applicable Changes clause, or the contractor could initiate a claim based on Government-caused work delays or other issues leading to increased costs (e.g., excessive inspection; items repaired/services performed under warranty that were later deemed to be the Government’s fault; or late delivery of GFP or GFI, which delayed work).  

Claims

Although the purpose of a claim is identical to that of an REA (i.e., to grant the contractor an equitable adjustment for work done that was outside scope of the contract), some differences remain between the two concepts.  First, the certification submitted by a contractor along with its claim (FAR 52.233-1) is more extensive than that required for REAs (DFARS 252.243-7002).  Second, upon receipt of a properly certified claim in excess of $100,000, the Contracting Officer must either issue a final decision or notify the contractor when a final decision will be issued within 60 calendar days of the request.  In contrast, although the Government should respond as promptly as possible, no deadline exists for responding to an REA.  Third, final decisions issued by a Contracting Officer in response to a properly certified claim (or a Contracting Officer’s failure to issue a final decision within the time limits identified above) may be appealed to the Armed Services Board of Contract Appeals or the U.S. Court of Federal Claims.  In contrast, neither forum has jurisdiction over REAs that do not satisfy the definition of a “claim.”  Finally, interest must be paid on claims from the date of their submission.  In contrast, interest is not paid on REAs.  Note that before either a claim or an REA can be settled, the Contractor must provide certified cost and pricing data to the Government if the requested price adjustment will exceed $650,000. 

REAs

For an REA to be considered a “claim,” four criteria must be met: 

1. The contractor must submit the demand in writing to the contracting officer. 

2. The contractor must submit the demand as a matter of right. 

3. The demand must include a sum certain.
4. If the claim is more than $100,000, it must be certified.

Unless otherwise stated in the contract, all claims made by a contractor must be submitted in writing to the Contracting Officer within six years after accrual of the claim.
Once an REA or claim is received by the Contracting Officer, the Contracting Officer should establish a team to handle that claim.  The members of the team should include the Contracting Officer, representatives of the Program Office, support contractors (if required, and only if a non-disclosure agreement exists between those contractors and the contractor who submitted the claim), DCAA, and any other relevant personnel from other government organizations (e.g., DCMA).  

After the team members are identified, the team should initiate the following procedures:

· The Program Office should draft and issue a Technical Analysis Report (TAR). The TAR should analyze the technical/programmatic aspects of the REA/claim by evaluating every assertion in the REA/claim with reference to relevant supporting documentation to determine the extent of the Government’s responsibility under all applicable legal theories.  The TAR should be written in the following format:  Introduction, Contractor Allegations, Facts, Technical Analysis, Impact, and Quantification.  (Click here for a suggested TAR template).

· The PCO should request that DCAA audit the REA/claim.

· After receipt of a TAR and a DCAA audit report, SPAWAR’s Office of Counsel will draft up a Legal Entitlement Memorandum (LEM).  The LEM will address all legal theories presented, entitlement, potential defenses, overall litigative risk and the type/year of appropriations that should be used to fund any settlement. 

· If the parties are amenable to settlement, the Contracting Officer should notify the contractor and open settlement negotiations.  If the parties are not amenable to settlement and the contractor submitted an REA, the Contracting Officer should inform the contractor accordingly.  If the parties are not amenable to settling a claim, the Contracting Officer should, with assistance from SPAWAR’s Office of Counsel, draft a Contracting Officer’s Final Decision (COFD).   
Although the use of Alternative Dispute Resolution (ADR) techniques may be employed at any time, certain factors may make the use of ADR inappropriate in a particular situation.  ADR techniques include, for example, assisted settlement negotiations, conciliation, facilitation, mediation, fact-finding, mini-trials, and arbitration.  For further details, contact SPAWAR’s Office of Counsel.

In accordance with NMCARS 5233.9001, all proposed claim settlements/COFDs in excess of $25 million shall be submitted to DASN(ACQ) for review and approval.  

For more information on claims and REAs, please reference FAR 33.2, FAR Part 43 and FAR 52.243-1 through 5.243-7. 

6.9 Annual CPAR

CPARS is a web-enabled application that collects and manages the library of automated contractor assessment data – unclassified, formal reports, completed annually by the Program Office. A CPAR assesses a contractor’s performance and provides a record, both positive and negative, on a given contract during a specific period of time.  Each assessment is based on objective facts and supported by program and contract management data, such as cost performance reports, customer comments, quality reviews, technical interchange meetings, financial solvency assessments, construction/production management reviews, contractor operations reviews, functional performance evaluations, and earned contract incentives.

The purpose of CPARS is to ensure that contractor performance data is appropriately assessed and that feedback regarding performance is conveyed to companies with whom SPAWAR and SPAWAR supported PEOs and DRPMs have contracted. In a sense, the CPAR is a “report card” on how well a contractor is performing or has performed on an individual contract.  Once a contract is awarded, the Contracting Officer’s Representative (COR) obtains a CPARS user ID from the Contracting Officer.   

Every 12 months throughout the life of the contract (including option exercises, warranty periods, and delivery of deferred data, if any), the Assessing Official (Program Directorate/Department Head/Program Manager/Technical Code) will prepare a CPARS evaluation on contracts meeting the business sector thresholds in accordance with the applicable completion instructions as listed in the DoN CPARS Guide.  The Assessing Official is encouraged to seek input from the multi-functional acquisition team when assessing the contractor’s performance.  At a minimum, PCO input should be obtained.  Support contractors should not prepare inputs to CPARS (not even as project team members) and should not have access to CPARS.

After the report has been processed and reviewed, the Assessing Official will notify the contractor and provide guidance for the review process.  The contractor may review and comment on the assessment within 30 calendar days of the evaluation.  If the contractor would like a meeting to discuss the CPAR, a written request must be forwarded to the Assessing Official within seven calendar days from notification of the evaluation.

The SPAWAR policy document, Contractor Performance Assessment Reporting System (CPARS) further explains CPARS thresholds, responsibilities, procedures, and implementation.  More information is also available on the CPARS website: http://cpars.navy.mil.

6.10 Contract Completion and Closeout

Contract files are established and maintained to serve as a background for informed decisions at each step of the acquisition process, provide information for reviews and investigations, and furnish essential facts in the event of litigation or Congressional inquiries. Once the contract is physically complete, deliveries and/or services have been completed by the contractor and accepted by the Government (see FAR 4.804-4), the Contract Administration Office (CAO) must then close the contracts with help from the Program Offices. The contract files can be closed out by the office administering the contract or by an office other than the one administering the contract.  

An example of the contract files that must be closed out consist include (see FAR 4.803):

· Contracting Office contract files (e.g., purchase request, acquisition planning information, other pre-solicitation documents, justifications and approvals).

· Contract Administration Office contract files (e.g., copy of the contract and all modifications, security requirements, pre-award survey information).
· Accounting and Paying Office financial files (e.g., bills, invoices, vouchers and supporting documents, record of payments or receipts).
Once all receivables have been delivered/completed and verified by the Program Offices, the contracts files are reviewed by the ACO or PCO for remaining closeout actions. The time standards for closing out contract files when the closeout is by the office administering the contract are as follows (see FAR 4.804-1): 

· Files for contracts using simplified acquisition procedures should be considered closed when the Contracting Officer receives evidence of receipt of property and final payment, unless unliquidated balances remain.

· Files for firm-fixed-price contracts, other than those using simplified acquisition procedures, should be closed within six months after the date on which the Contracting Officer receives evidence of physical completion.

· Files for contracts requiring settlement of indirect cost rates should be closed within 36 months of the month in which the Contracting Officer receives evidence of physical completion.

· Files for all other contracts should be closed within 20 months of the month in which the Contracting Officer receives evidence of physical completion.

For time standards for closing out contract files when the closeout is by an office other than the office that administered the contract, see FAR 4.804-2.

As stated, the main responsibility of the Program Office during contract closeout is to verify that all deliverables have been received.  The ACO/PCO is responsible for all other actions including deobligating unliquidated obligations. Upon completion of these responsibilities, the ACO through the Defense Contract Management Agency (DCMA) issues a DD Form 1594, Contract Completion Statement to SPAWAR 02.  The PCO signs the final certification that the contract is closed.   

For more information on Contract Completion and Contract Closeout for Headquarters and SSC-Charleston, please reference the following documents:

· Contract Closeout Guide – Headquarters

· Flow Charts for Contract Closeout - Headquarters
· Contract Closeout Module – SSC-Charleston
6.11 PPMAP Survey

In October 2001, SPAWAR 02 developed the Procurement Performance Measurement and Assessment Program (PPMAP): a means by which PCOs and Specialists could receive feedback and suggestions to maintain or improve their customer service to the program offices. 

Contract Specialists issue contract award surveys for all new “C” and “D” procurements exceeding $100,000 (including all options).  The electronic survey and cover sheet is  sent to the technical point of contact (TPOC) immediately after contract award with a return to the Policy Branch, 02-41 requested within 30 days.  

These surveys are an excellent forum in which the Program Offices may provide valuable feedback. For more information regarding PPMAP, including the contract survey and cover letter template as well as site-specific procedures, see SCPPM document PPMAP Contract Specific Surveys.
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