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3.0 SOLICITATION

The objective of preparing and issuing a solicitation is to ensure that all qualified offerors are given the opportunity to compete for the contract award necessary to fulfill your requirements. This phase of the contracting process includes preparing the solicitation; publicizing the planned procurement; amending the solicitation, as necessary; communicating with the offerors, as necessary; and receiving the offers.

This section, exploring the areas outlined below, has been prepared to help explain the SPAWAR processes as they pertain to all of the steps in preparing and issuing a solicitation. Although most of the responsibility in this phase lies with the PCO and Contracts Specialist within SPAWAR 02, a majority of the solicitation will one day become your contract. As you will be leading the evaluation effort to select a contractor, it is imperative that you understand all of the intricacies of soliciting offers.  
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3.3 Solicitations

3.3.1 Clauses FAR / DFARS / NMCARS / NMCAG / SPAWAR
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3.3.3 Government Furnished Property, Material, Equipment, or Information
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3.3.5 Solicitation Development Pitfalls
3.4 Issuing the Solicitation
3.5 Amending a Solicitation
3.6 Pre-Award Protests
3.7 Receipt of Proposals/Bids/Quotes
The following SCPPM Documents are referenced in this section:  

· Synopses
· Electronic Submission of Proposals/Bids/Quotations
· Protests Before Award
· Unsolicited Proposals
· Use of Options
3.1 Unsolicited Proposals

Unsolicited proposals allow unique and innovative ideas or approaches that have been developed outside the Government to be made available to Government agencies for use in accomplishment of their missions. Unsolicited proposals are offered with the intent that the Government will enter into a contract with the offeror for research and development or other efforts supporting the Government mission, and often represent a substantial investment of time and effort by the offeror. (FAR 15.603)

Unsolicited proposals are not offered in response to published requests for information (RFIs) or requests for proposal (RFPs); they must be prepared without Government endorsement, direction, or involvement.  

If your Program Office receives an unsolicited proposal, it should be forwarded to SPAWAR 02-41.  You will be asked to make an initial determination of whether the proposal is within the mission of SPAWAR and SPAWAR supported PEOs and DRPMs and meets the FAR requirements for an unsolicited proposal. If the proposal is determined to be outside the mission or invalid, it will be returned to the contractor with an explanation of the reason for rejection.  If the proposal is desirable, the Contracting Officer will be responsible for coordination and award of the contract.
An unsolicited proposal should contain sufficient information to permit consideration of the proposal in an objective and timely manner. For more information, see FAR 15.605, and the SCPPM policy document Unsolicited Proposals. 
3.2 Synopses 

FAR Part 5 mandates the publication of contract actions expected to exceed $25,000. The purpose behind such publication is to increase competition, broaden industry participation in meeting Government requirements, and assist small business concerns (including veteran-owned, service-disabled veteran-owned, HUBZone, small disadvantaged, and women-owned) in winning contracts and subcontracts. SPAWAR contract actions are published on the central web site (https://e-commerce.spawar.navy.mil/command/02/acq/navhome.nsf/homepage?readform) which, in turn, posts all notifications on the Federal Business Opportunities (FedBizOpps) website (formerly Commerce Business Daily). 

There are four categories of synopses: Presolicitation Notices, Special Situations, Notices of Subcontracting Opportunities, and Synopses of Contract Awards.  Although the PCO and Contract Specialist prepare and issue synopses, the Program Office is responsible for understanding the process and the procedures inherent in synopses submission because it must be able to provide the PCO/Contracts Specialist with the information necessary for synopses development.

The SCPPM document Synopses provides additional information on SPAWAR policies and procedures for the development and use of synopses.

3.3 Solicitations

As explained in FAR 15.203, solicitations are used in negotiated acquisitions to communicate your requirements to prospective contractors and to solicit proposals. At a minimum, solicitations shall describe the Government’s requirement, anticipated terms and conditions that will apply to the contract, information required in the offeror’s proposal, and (for competitive acquisitions) the criteria that will be used to evaluate the proposal and their relative importance. 

The solicitation is a more robust version of your PR package. As you’ll remember from the PR package, the two comprise information organized as follows: 

Section A – Solicitation/Contract Form (SF-33)

Section B – Supplies and Services and Prices/Costs

Section C – Description/Specifications/Statement of Work 

Section D – Packaging and Marking

Section E – Inspection and Acceptance

Section F – Deliveries or Performance

Section G – Contract Administration Data

Section H – Special Contract Requirements

Section I – Contract Clauses

Section J – List of Attachments

Section K – Representations, Certifications, and Other Statements of Offerors 

Section L – Instructions, Conditions, and Notices to Offerors 

Section M – Evaluation Factors for Award (unnecessary for sole-source acquisitions)
Once you submit your PR package to SPAWAR 02, your PCO/Contracts Specialist will create the solicitation by identifying and incorporating the appropriate FAR and DFARS clauses and provisions into the various sections, taking into consideration all of the information you’ve included in your PR, such as the use of options and Government furnished property/equipment/information that will be required in your contract. 

3.3.1 Clauses – FAR / DFARS / NMCARS / NMCAG / SPAWAR
Contract clauses detail the terms and conditions within your solicitation that will ultimately become your contract. In commercial contracts, clauses can be negotiated into or out of a contract; in Government contracting, most clauses included in a solicitation are required based upon contract and procurement type, and some (e.g., “Termination for Convenience”) may be considered legally incorporated by reference under the Christian Doctrine even if they are erroneously left out of the contract itself.
After you submit your PR package to 02, your PCO/Contracts Specialist will incorporate requisite clauses into each section of the solicitation. Clauses and provisions are set forth in FAR Part 52, DFARS Part 252, NMCARS Part 5252, and NMCAG Part G5252. SPAWAR 02 created the SPAWAR Claimancy Clausebook, which contains FAR, DFARS, NMCARS/ NMCAG, and SPAWAR local clauses and provisions organized by Uniform Contract Format section. Each clause and provision file is also accompanied by a matrix file, which summarizes all the clauses and provisions in that file. The matrix file also provides prescription language for those clauses and provisions that are incorporated by reference, so that the PCO/Contracts Specialist can easily include the appropriate clauses.

You should understand the clauses in your solicitations. You should also know that special circumstances might require the inclusion of special clauses.  
3.3.2 Use of Options

An option is a unilateral right in a contract by which, for a specified time, the Government may elect to purchase additional supplies or services called for by the contract, or may elect to extend the period of performance of the contract. An option requires the contractor to guarantee prices for a definite period of time with no assurance that the option will be exercised. The use of options allows the Government to satisfy requirements that were unknown or unfunded at the time of contract award without having to expend further time or funds competing the work; and because options provide no guarantee to the Contractor, the Government may choose not to exercise the option for the following reasons:

· The requirement no longer exists.

· Congress fails to appropriate the funds.

· The Contracting Officer determines that exercising the option is not in the best interest of the Government.

FAR 17.2 explains the policies and procedures for the use of option solicitation provisions and contract clauses. 

When option items are included in a PR, the PCO must include an option exercise clause in Section H. The period in which the Government may exercise the option must be specified in the clause. In determining the option exercise date and option quantities, the PCO must abide by FAR 17.204(c) and DFARS 217.2 limitations.

Prior to including option provisions in solicitations and contracts, PCOs must justify in writing the quantities or the term of the option, the notification period for exercising the option, and any limitation on option price. The SCPPM document Use of Options provides guidance for PCOs on the site-specific procedures regarding the justification and approval process when using options. 

3.3.3 Government-Furnished Property, Material, Equipment, or Information

Government-Furnished Property (Material, Equipment, or Information) is property that is owned or leased by the United States Government and is subsequently made available to a contractor.  There are subtle differences among the different types: GFP/GFI must be returned to the Government at the conclusion of the contract; GFM is incorporated into a deliverable end item or consumed in the performance of a contract; and GFE is furnished to contractors usually for manufacturing, installation, repair, or rework (as identified in the statement of work).  

The PCO is responsible for informing the contractor of GFP to be provided under any given contract (including cost and quantity), as well as providing instructions on the return or disposition of such property.  The Program Office must be prepared to supply the Contracting Officer with a list of potential GFP for inclusion in a solicitation or contract modification that is accurate and complete and contains realistic delivery dates.

It is the policy of the U.S. Government that contractors should ordinarily be required to furnish all property necessary to perform Government contracts. Accordingly, procurements should be carefully planned so as to ensure that items are furnished to contractors only in circumstances in which doing so is clearly the most cost effective approach. 
After receipt of GFP, the contractor must maintain adequate property control records in accordance with the clauses incorporated by reference into its contract and make these records available for Government inspection. The Contractor assumes the risk and responsibility for loss or damage of GFP. Under all circumstances, the Government maintains the title to GFP. See FAR 45.502 for more information on Contractor responsibilities.

Unique Identification (UID)

Beginning in 2005, all GFP will be appropriately marked and assigned a Unique Identification (UID) before distribution to a contractor. A new or revised data item description (DID) will be added to the contract (as a CDRL item via DD Form 1423), which will allow the Government to obtain a report listing the UIDs for subassemblies, components, and parts at the time of delivery.   

All information pertaining to GFE assets will be maintained in the Defense Property Accountability System (DPAS) per SECNAVINST 7320.10.  Inputs into DPAS may be made by the contractor, but are ultimately the responsibility of the Government Property Manager. For contracts awarded by SPAWAR 02, Property Management is assigned to the DCMA ACO when contract administration is delegated to DCMA under FAR 42.302.
For more information on UIDs, visit the following links: 

· DoD Unique Identification of Items 

· DoD Policy For Unique Identification (UID) Of Tangible Items 

3.3.4 Draft Solicitation

A draft solicitation can serve as an initial, less formal document that communicates your Program Office intentions/needs to industry. Posting a draft solicitation can allow you to request questions, comments, suggestions, and corrections that can significantly improve the final solicitation. 


The draft solicitation may include some unknowns, but it should contain as much as possible of the “business” sections necessary for industry to provide meaningful comments. As a minimum, a draft solicitation should include drafts of Sections L and M and the Specification and SOO/SOW. Where possible, it should also include anticipated delivery schedules, special provisions, contract security requirements, and CDRLs.

Typically, the draft solicitation is issued in order to obtain comments and questions from industry prior to the release of the final solicitation. Both the PCO and Program Manager must approve the draft solicitation for release.


3.3.5 Solicitation Development Pitfalls
Steer clear of the following common problems in developing a solicitation:  

· Inconsistency between the solicitation and related documents.  The versions of Sections L/M might not be consistent with those in the Source Selection Plan (SSP), or Sections C, L, and M might not be consistent with one another.  For example, it is usually inappropriate to ask offerors to propose something or provide information in their proposal in response to Section L that they won’t be required to perform after award in response to a requirement contained in Section C.  

· Requesting too much information from the offerors.  It would be improper, for example, to request offerors provide information in their proposal that Section M doesn’t specify will be evaluated.  
· Unnecessary use of design requirements. Overly prescriptive work statements severely limit the offerors’ flexibility to propose the best solutions and may be unduly restrictive of competition. Use functional or performance-based work statements and specifications whenever possible.
3.4 Issuing the Solicitation

Once the final solicitation is complete, the PCO will post it on the SPAWAR E-Commerce website under “Open Solicitations,” which will upload automatically to the FedBizOpps website. FAR Part 5 has specific requirements about the number of days that a requirement must be synopsized before a final solicitation may be issued (typically 15) and the minimum number of days that a solicitation must remain open after it is issued (typically 30, unless the action is R&D, in which case it is 45). 
But what if you have changes, you ask? Don’t fret. You can issue an amendment. See CMPG 3.5 for details.  

3.5 Amending a Solicitation

If your requirements, terms, or conditions change after your solicitation has been posted, the PCO has the ability to formally amend the solicitation. Amendments may occur either before or after receipt of proposals. If issued before the established proposal submission date and time, amendments must be publicized to all parties receiving the solicitation.  If issued after the established proposal submission date and time, amendments need only be given to those offerors that have not been eliminated from the competitive range. If the amendment is so substantial that it would exceed what prospective offerors reasonably could have anticipated, the solicitation must be cancelled and reissued, regardless of the stage of the acquisition.  

A solicitation amendment is issued using Standard Form (SF) 30 “Amendment of Solicitation/Modification of Contract” along with the revised documents or change pages.  The SF 30 provides a general description of the solicitation revisions and, if necessary, allows the PCO to extend the due date for receipt of offers (required when making major changes to allow ample time for the offerors to amend their proposals). At a minimum, each amendment should include the following information:

· Name and address of issuing activity. 

· Solicitation number and date. 

· Amendment number and date. 

· Number of pages. 

· Description of change(s) being made. 

· Government point of contact information. 

· Revision to solicitation closing date, if applicable.

Additionally, SF 30 states that potential offerors must acknowledge receipt of the amendment.  Any of the following three methods of acknowledgement may be used:

· Offeror fills in blocks 8 and 15 of the SF 30 (address and authorized signature) and returns one copy of the amendment.

· Offeror acknowledges receipt of the amendment on each copy of its submitted proposal.

· Offeror sends a separate letter/telegram referencing the solicitation and amendment numbers.

After completing all necessary blocks in the SF 30 and modifying the solicitation as appropriate, the PCO will sign the form and release the amendment to all offerors still included in the competition. Oral notice may be used when time is of the essence; to notify potential offerors orally, the PCO must document the contract file and then formalize the notice through electronic submission of the amendment.  

Although amending a solicitation is ultimately the responsibility of the PCO, the Program Office should be aware that the possibility exists and should be prepared to provide any technical input necessary for incorporation into an amendment.  

3.6 Pre-Award Protests

A protest is a written objection to a contract award submitted by a prospective offeror economically impacted by a source selection decision.  Protests can occur before or after contract award and can be filed with one or more of the following entities:  SPAWAR, the Government Accountability Office (GAO), or the U.S. Court of Federal Claims (COFC).  (If a potential offeror files a protest with SPAWAR it is called an “agency-level” protest and is submitted to the SPAWAR Contracts Directorate (02).)  In any situation, 02 and SPAWAR Office of Counsel may need additional information from the Program Office to assist in resolving the protest. The Government can minimize the risk of protests by (1) following the SSP, Section M of the solicitation, and all FAR and other regulatory guidance, (2) involving legal counsel early in the procurement process, and (3) conducting a well-documented source selection.  
Pre-award protests can arise due to an impropriety in the solicitation (e.g., if the Government structures the solicitation to allow for only one potentially successful offeror) or in the issuing of a sole-source solicitation that should be competed.  With respect to agency-level protests based upon solicitation improprieties, the protest must be received prior to the date established for receipt of proposals.  In all other pre-award agency-level protest situations, protests must be filed with SPAWAR no later than 10 days after the grounds for the protest are made known to, or should have been known by, the unsuccessful offeror. It is the agency’s discretion to reject or accept protests not filed in a timely manner; agencies might accept late submittals if the protest reveals significant issues with the agency’s acquisition system. The PCO will inform bidders of the protest and may choose to extend the solicitation to avoid the need to re-solicit.  FAR 33.1 requires agencies to make their “best efforts” to respond to agency-level protests within 35 calendar days after the protest is filed.  If the protestor fails to receive a favorable response from the agency, it may then file with GAO within 10 calendar days of the adverse agency decision. 

Regarding protests filed with GAO, the protest must be received prior to the date established for receipt of proposals. In all other pre-award agency protest situations, protests must be filed with SPAWAR no later than 10 days after the grounds for the protest are made known to, or should have been known by, the unsuccessful offeror.  COFC has adopted GAO’s timeliness rule in “appropriate circumstances,” although the COFC has made it clear it is not required to do so in every case.  

In theory, it is possible to award a contract after receiving an agency-level or GAO bid protest.  In the case of the former, in general SPAWAR 02 must justify in writing that urgent and compelling reasons exist or it would be in the best interests of the Government to award a contract in the face of such a protest.  In the case of the latter, however, the PCO and Program Office must draft a Determination and Findings (D&F) (see CMPG 2.7.3) to be reviewed by legal counsel and signed by SPAWAR 00 finding that urgent and compelling circumstances that significantly affect the interest of the United States will not permit awaiting the decision of the GAO, and award is likely to occur within 30 calendar days of the written finding.  (Note that SPAWAR 00 has not executed such a D&F since January 1997.)
For more information, see the SCPPM document Protests Before Award.
3.7 Receipt of Proposals/Bids/Quotes

SPAWAR 02 requires all companies submitting proposals, bids, or quotations in response to a solicitation do so electronically via the SPAWAR E-Commerce website (https://e-commerce.spawar.navy.mil/command/02/acq/navhome.nsf/homepage?readform). Occasionally, under special circumstances, the PCO may permit alternative submission, typically predicated on the preponderance of potential offerors not having access to the information technology needed for the electronic submission.

The Contracts Specialist is automatically notified when a proposal, bid, quote, or modification has been submitted or posted by a vendor. The Contracts Specialist then follows specific and careful downloading and saving procedures to ensure the protection of the proprietary material contained in offerors’ proposals. All proposal documents are moved to an electronic media and/or virtual program office (VPO).

For more information on SPAWAR’s policies and procedures on proposal submissions, see the SCPPM document Electronic Submission of Proposals/Bids/Quotations. 
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