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PRECONTRACT (ANTICIPATORY) COSTS

1. PURPOSE

The purpose of this document is to provide policy, responsibilities, and procedures for the precontract authorization and contractual recognition of costs incurred by contractors prior to contract, modification, or delivery order award in accordance with FAR 31.205-32.

2. POLICY

a. Precontract or anticipatory costs will be authorized only in those instances that warrant an exception to the standard procedures for award of contract actions.  Requests by program managers/technical codes for precontract cost authorization shall not be used as a routine solution for inadequate planning.  It is the responsibility of program managers/technical codes, through formal acquisition plans and individual procurement request planning to make allowance for adequate contract award lead-time.  Advance planning precludes situations arising which could lead to a contractor’s precontract performance and cost incurrence without the benefit of a formal contractual arrangement with SPAWAR.  

b. Program managers/technical codes and contracting officers shall not tacitly or overtly authorize or otherwise encourage contractors to begin work and incur costs without benefit of a formal contractual agreement, except in accordance with the procedures of this instruction.  In exceptional cases, if it can be demonstrated that cost incurrence prior to award of the anticipated contract is essential to achieve the contract delivery schedule, and that failure to meet this schedule will adversely impact the Government, the PCO may consider authorizing anticipatory costs in accordance with the procedures prescribed below.

c. In examining the alternatives for meeting urgent requirements, the PCO and the program manager should also consider whether issuing a letter contract (FAR 16.603) is a more appropriate solution; however, letter contracts also have disadvantages and risks.  Factors to consider in choosing one of these two alternatives include the following:

(1) Contract/contract modification award schedule.  Authorizing anticipatory costs should be considered a short-term solution. The longer the period of time between authorization and contract/modification award, the more appropriate the use of a letter contract action will be.  Otherwise, the lack of cost control over an extended period could place the government at a greater financial and legal risk.

(2) Ratio of projected incurred costs to total estimated contract costs.  Authorizing anticipatory costs should cover a relatively small portion of the anticipated total contract amount.  As the ratio of projected incurred costs to total estimated costs increases, the use of a letter contract may be more appropriate.  Otherwise, the contract may take the form of an invoice for work essentially completed, with little effort remaining (see paragraph 4.b.(5) concerning the limitation of preaward authorization of anticipatory cost expenditures).  If services or supplies are provided prior to appropriate authorization, either by a contractual document, advance agreement, or anticipatory cost authorization letter, an unauthorized commitment may exist which would requires ratification (See FAR 1.602-3 and SCPPM Ratification policy document).
3. RESPONSIBILITIES

a. PCO/Contract Specialist is responsible for making a determination as to whether recognition of pre-contract costs or a letter contract is more appropriate.

b. Program Manager/Technical Code  

(1) The program manager/technical code is responsible, via the formal acquisition plan and individual procurement request planning, for ensuring adequate contract lead-time to preclude situations from arising which could lead to a contractor’s precontract performance and cost incurrence without the benefit of a formal contract arrangement with the cognizant contract office. 

(2) The program manager/technical code assists the contracting officer in determining whether issuing a letter contract is a more appropriate solution.

4. PROCEDURES

a. Program Manager/Technical Code

(1) Ensure that the formal procurement request (PR) or modification request (MR) including evidence that funds are available have been received by the cognizant contracting office before requesting authorization of anticipatory costs (unless waived, in rare exceptions, by the PCO). The funding document should reflect a severable/non-severable determination, type of funding and expiration date.

(2) Provide a memorandum (signed by the Program Director, Program Executive Officer, or other technical directorate head) to the cognizant PCO requesting authorization of anticipatory costs.  This memorandum shall include:

· The factual information substantiating the necessity for a contractor to proceed with effort prior to contract award,

· The requested start date if such effort, 

· The total time period of the advance effort, and

· The cost limitation (see sample format  in Miscellaneous)

b. Contracting Officer/Contract Specialist

(1) Determine whether or not the information in the program manager’s/technical code’s request for authorization of anticipatory costs is adequate to support such an action.  If the request is not justified, the Contracting Officer shall notify the program manager/technical code in writing.  If the information supports the requested action, proceed with the actions outlined below.

(2) Ensure that the following documents are in, or have been obtained for the contract file:

· An approved sole source J&A, if appropriate (see FAR 6.302).

· Claimancy funding for the amount of anticipatory cost authorization, or *concurrence of the program manager's/technical code's request for anticipatory cost authorization, indicating that funds are still available.

(3) Obtain approval to authorize anticipatory costs from one level above that of the cognizant contracting officer, and provide a copy to the program manager/technical code (see sample format in Miscellaneous).

(4) Authorize anticipatory costs by means of one of the following methods:
· An advanced agreement signed by both parties (see sample format in Miscellaneous).   Note that NAPS 5231.109 recommends consulting with ABM prior to execution of advance agreements.  

· “Letter to Contractor Providing Notice of Allowability of Anticipatory Costs” (see samples), which addresses the same information included in an advance agreement but provides only SPAWAR’s position concerning costs incurred prior to the execution of a contractual agreement.
(5) Limit pre-award authorization of anticipatory cost expenditures.  The contractor shall not be authorized to expend more than 25% of the anticipated contract amount prior to award, unless a waiver for the greater amount is approved two levels above that of the Contracting Officer.

(6) If appropriate, recognize costs initially incurred by a contractor before execution of the J&A.  Costs initially incurred by a contractor, at their own risk, prior to approval of the J&A may be recognized under an authorization of anticipatory costs once the J&A is signed.  However, whenever a contractor provides notification to the PCO that they have been incurring costs without prior anticipatory cost authorization, the PCO should immediately:

· Provide written notice to the contractor that the Navy is under no obligation to reimburse the contractor and that they are working at their own risk; and 

· Determine, after consulting with the cognizant program office/technical code, whether or not to authorize anticipatory costs according to the procedures outlined above.

· Follow the procedures of 4.b.(4) above in the event of any additional request for an increase to a previously approved anticipatory cost limitation.

(7) Insert the SPAWAR clause 5252.231-9200 “Anticipatory Costs” in any contract for which anticipatory costs have been authorized.

5. APPROVALS

	Document
	Approval Authority

	Memorandum
	The appropriate:  PD, PEO, Technical Directorate Head, or Technical Code

	Authorization for Anticipatory Costs
	Branch Head

	Letter to Contractor Providing Notice
	PCO


6. MISCELLANEOUS
The attached samples are provided to assist in precontract cost administration:

a. Program Manager’s/Technical Code’s Memorandum Request for Authorization of Anticipatory Costs 

b. Sample format for PCO Memorandum Request for Approval to Authorize Anticipatory Costs

c. Sample format for advance agreement
d. Sample Letters to Contractor Providing Notice of Allowability of Anticipatory Costs 

(1) Sample letter #1: This letter might be used when the contractor is requested to start work prior to receipt of a quote and/or technical evaluation.

(2) Sample letter #2: This letter might also be used when the contractor is requested to start work prior to receipt of a quote and/or technical evaluation.

(3) Sample letter #3: This letter might also be used when the contractor is requested to start work after the quote and technical evaluation have been received and when the final order cannot be issued immediately.

SAMPLE FORMAT FOR PROGRAM MANAGER’S/TECHNICAL CODE’S MEMORANDUM REQUEST FOR AUTHORIZATION OF ANTICIPATORY COSTS

From:
PD-XX (or PEO, Technical Directorate Head, or Technical Code)

To:
PCO

Subj.
REQUEST AUTHORIZATION FOR ANTICIPATORY COSTS

1. PD-XX requests that anticipatory costs be authorized for the following action:

PR/MR #_________________________
Contractor _______________________________

Supplies to be Acquired:_______________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Total Estimated Dollar Amount of Supplies/Services $___________________

Amount of Anticipatory Costs Requested $__________________

Period of Anticipatory Cost Coverage ___________ through _______________

Contract Period of Performance _____________ through _______________

1. Justification for Anticipatory Costs


(Explain the need for Anticipatory cost authorization and the date the need was identified.  Provide the contract delivery schedule or performance period and describe the impact to the Government if this schedule or performance period is not met.)

2. In the event a contractual document is not executed, I will reserve sufficient funds for payment of any/all legal obligations to the contractor borne by the Government.

3. Please contact _____________________ if additional information is required.

SAMPLE FORMAT FOR PCO MEMORANDUM REQUEST FOR APPROVAL TO AUTHORIZE ANTICIPATORY COSTS

From:
PCO

To:
Approval Authority
Subj:
Authorization for Anticipatory Costs

Encl.
(1)
PD-XX (or PEO, other Technical Directorate, or Technical Code) memo Ser ________ of ___________

1. Enclosure (1) requests that anticipatory costs be authorized for the following action:

PR/MR #_________________________
Contractor _______________________________

	Supplies to be Acquired:
	

	
	

	
	


Total Estimated Dollar Amount of Supplies/Services $___________________

Amount of Anticipatory Costs Requested $__________________

Period of Anticipatory Cost Coverage ___________ through _______________

Contract Period of Performance _____________ through _______________

2. The need for anticipatory costs authorization, and the impact of not starting work immediately are covered in enclosure (1).

3. J&A # _______ was approved on ________________(Advance agreements only).

4. Funds are available, and a financial accounting data sheet can be provided upon request.

Or

A financial accounting data sheet has been obtained.

6.
It is recommended that the request for authorization of anticipatory costs be approved.

Negotiator/PCO:
_______________________________
___________________________











Date

          Approved:  _______________________________
___________________________











Date

SAMPLE FORMAT FOR ADVANCE AGREEMENT 
Subj:
Advanced Agreement for Precontract (Anticipatory) Costs


(RFP #:  N00039-___________ PR#/MR# ______________________)

Authority:
FAR 31.109

1.
During the course of negotiating the anticipated agreement for _______________________ the contractor has asserted, and has demonstrated, that unless they are permitted to incur costs as of ______________, through the anticipated contract award date of _____________, the contractor will be unable to meet the following delivery schedule/period of performance:  __________________.

2.
Therefore, the parties agree that if and when a contractual instrument is executed, that it will contain the following clause:

Anticipatory Costs (JAN 89) (SPAWAR 5252.231-9200)

Allowable costs under this contract shall include such costs, incurred by the contractor in connection with work covered by this contract during the period from and including _________________ to the date of the contract, as would have been allowable pursuant to the terms of this contract if the contract had been in effect during said period; provided, however, that such costs shall not in the aggregate exceed ______________ which amount is included in the estimated cost of this contract.

(end of clause)

3.
The contractor understands and agrees that the Navy is under no obligation to reimburse the contractor should contractual coverage not be completed, and that it is the contractor’s decision whether or not to start work.

	Contractor
	
	SPAWAR

	
	
	

	Name
	
	Name

	
	
	

	Title
	
	Title

	
	
	

	Date
	
	Date


Sample Letters to Contractor Providing Notice of Allowability of Anticipatory Costs 

Sample letter #1: THIS LETTER MIGHT BE USED WHEN THE CONTRACTOR IS REQUESTed TO START WORK prior to reciept of a quote and/or technical evaluation.  ensure funds are available.

Dear __________,

This letter is in reference to the anticipated contract/contract modification for ___________________ currently being negotiated; RFP ___________________ applies.  This is to notify you that if and when a contractual instrument is executed, it will contain the following clause:

Anticipatory Costs (JAN 89) (SPAWAR 5252.231-9200)

Allowable costs under this contract shall include such costs, incurred by the contractor in connection with work covered by this contract during the period from and including _________________ to the date of the contract, as would have been allowable pursuant to the terms of this contract if the contract had been in effect during said period; provided, however, that such costs shall not in the aggregate exceed $                 which amount is included in the estimated cost of this contract.

(end of clause)

This is also to inform you that the Navy is under no obligation to reimburse      (contractor)     should contractual coverage not be completed, and that it is your decision whether or not to start work.

Any questions concerning this letter should be directed to the Contract Specialist,    (name)   , at     (telephone)   , or the Contracting Officer,    (name)   , at     (telephone)  . 










Sincerely,

* Note:
If this letter is in response to a contractor’s written or verbal request, then begin this sentence:  “In response to your request of    (date)  …

Sample Letters to Contractor Providing Notice of Allowability of Anticipatory Costs 

Sample letter #2:  THIS LETTER MIGHT also BE USED WHEN THE CONTRACTOR IS REQUESTed TO START WORK prior to receipt of a quote and/or technical evaluation. ensure funds are available.

Dear __________,

This letter is in reference to the anticipated contract _______________ delivery/task order ________.  

Due to the urgent nature of this requirement, you are hereby authorized to commence work as soon as possible in accordance with the attached Statement of Work dated    (date)  .

The Contracting Officer hereby authorizes an amount not to exceed $                as of   (date)   for contract ___________________ delivery/task order ________.  The anticipated order is subject to negotiations, and if and when a contractual instrument is executed, it will contain the following clause:

Anticipatory Costs (JAN 89) (SPAWAR 5252.231-9200)

Allowable costs under this contract shall include such costs, incurred by the contractor in connection with work covered by this contract during the period from and including _________________ to the date of the contract, as would have been allowable pursuant to the terms of this contract if the contract had been in effect during said period; provided, however, that such costs shall not in the aggregate exceed $                 which amount is included in the estimated cost of this contract.  

(end of clause)

Any questions concerning this letter should be directed to the Contract Specialist,    (name)   , at     (telephone)   , or the Contracting Officer,    (name)   , at     (telephone)  . 










Sincerely,

* Note:
If this letter is in response to a contractor’s written or verbal request, then begin this sentence:  “In response to your request of    (date)  …

Sample Letters to Contractor Providing Notice of Allowability of Anticipatory Costs 

Sample letter #3:  THIS LETTER MIGHT BE USED WHEN THE CONTRACTOR IS REQUESTed TO START WORK AFTER THE quote and technical evaluation have been received and when the final order cannot be issued immediately. ensure funds are available.

Dear __________,

This letter is in reference to the anticipated contract _______________ delivery/task order ________.  

Due to the urgent nature of this requirement, you are hereby authorized to commence work as soon as possible in accordance with your quote #_________ dated  (date)   and the Statement of Work dated ____________.

The Contracting Officer hereby authorizes an amount not to exceed $                as of   (date)   for contract ___________________ delivery/task order ________.  The anticipated order (is subject to negotiations) OR (has been negotiated for a total amount of $              ), and formal award shall be completed not later than   (date)  .

Any questions concerning this letter should be directed to the Contract Specialist,    (name)   , at     (telephone)   , or the Contracting Officer,    (name)   , at     (telephone)  . 










Sincerely,

* Note:
If this letter is in response to a contractor’s written or verbal request, then begin this sentence:  “In response to your request of    (date)  …
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