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UNDEFINITZED CONTRACT ACTIONS (UCAs)
1.  PURPOSE

The purpose of this document is to provide policy and guidance for the preparation of undefinitized contract actions for the SPAWAR Claimancy.  The use of a Letter Contract as a form of a UCA is emphasized.  
2.     POLICY

In accordance with DFARS 217.7401(d), “Undefinitized contract action” means any contract action, including task orders and delivery orders, for which the contract terms, specifications, or price are not agreed upon before performance is begun under the action.  A Letter Contract is considered to be an undefinitized contract action.  
Subject to the limitations set forth in DFARS 217.7404, DoD policy is that undefinitized contract actions shall be used only when – (A) The negotiation of a definitive contract action is not possible in sufficient time to meet the Government’s requirements; and (B) The Government’s interest demands that the contractor be given a binding commitment so that contract performance can begin immediately, and shall be as complete and definite as practicable under the particular circumstances.


(1) Letter Contracts.  

(a) Definition:  A Letter Contract is a written preliminary contractual instrument that authorizes the contractor to begin immediately manufacturing supplies or performing services.  [FAR 16.603-1]
(b) Applicability:  A Letter Contract may be used when (i) the Government's interests demand that the contractor be given a binding commitment so that work can start immediately, and (ii) negotiating a definitive contract is not possible in sufficient time to meet the requirement.  However, a Letter Contract should be as complete and definite as feasible under the circumstances.  [FAR 16.603-2(a)]
3. RESPONSIBILITIES

 a. Limitations [FAR 16.603-3):  A Letter Contract may be used only after the HCA or a designee determines in writing that no other contract is suitable.  Letter Contracts shall not--

1) Commit the Government to a definitive contract in excess of the funds available at the time the Letter Contract is executed;

2) Be entered into without competition when competition is required by FAR part 6;

3) Be amended to satisfy a new requirement unless that requirement is inseparable from the existing Letter Contract.  Any such amendment is subject to the same requirements and limitations as a new Letter Contract.

4) Obligate more than 50% of the not-to-exceed (NTE) price before definitization.  However, if the contractor submits a qualifying proposal before 50 percent of the NTE price has been obligated by the Govt., then the limitation on obligations before definitization may be increased to no more than 75%.  [DFARS 217.7404-4]

b. Documentation:  The documentation delineated below must be submitted to the Contract Review Board prior to issuance of a Letter contract.

1) A Letter Contract may be used only after the Head of the Contracting activity or a designee determines in writing that no other contract is suitable.

2) A Statement of Urgency from the requiring organization is required to support the need of issuing a Letter Contract.

3) A Funding Document is required.

4) The issuance of a Letter Contract does not excuse the requirement for a Business Clearance Memorandum (BCM). The BCM for a Letter Contract award authorization should include at a minimum:

a) BCM Cover Page;

b) Why you need to award a Letter Contract vice a conventional contract (urgency impact statement);

c) How you selected the particular firm for the award (competitive bids or proposals, or approved Justification and Approval (J&A);

d) A responsibility determination in accordance with FAR Part 9.1 for the proposed awardee;

e) Basis (analysis) for establishing the not-to-exceed (NTE) dollar amount(s) for the Letter Contract; and

f) What the planned definitization schedule is and how it was established. (Relationship between dollars and schedule).

However, the Business Clearance should be as all-inclusive as possible at the time.  Your BCM should essentially include the same information as if you were ready to award a definitized contract, with the exception of Section V Pre-Negotiation Cost Analysis.  Section V should, at a minimum, address the contractor's cost proposal, i.e., how they arrived at their costs.

Your clearance recommendation should request approval to issue a Letter Contract to Company XYZ, stating the NTE dollar amount.  If there is a Justification & Approval (J&A) involved, state the status of the J&A approval, i.e., concurrence of Letter Contract is based on approval or condition of approval of the J&A by the approving official.  Also state that a BCM will be submitted establishing the government objective prior to definitization of the Letter Contract.

4.  PROCEDURES

Before proceeding with a Letter Contract, some PRECAUTIONS:
When the requirement is urgent and award cannot be made in time, a Letter Contract pursuant to FAR Part 16 should be issued.  The issuance of a Letter Contract may not be warranted, however, if there is a short period of time allotted to award the contract, AND agreement has been reached with the contractor for an effective date, terms and conditions, and amount of the contract. In this case, a pre-contract cost letter may be issued. (See SCPPM document Pre-contract (Anticipatory) Costs).

If the contractor submits a letter requesting or informing you of work commencement prior to contract award, and there is NO money, it is the negotiator's responsibility to inform the contractor NOT to commence work, as no funds are available.  Also inform the requiring organization that the contractor is not to perform any effort when there are no funds available.

Contents of the Letter Contract [FAR 16.603-2(c) and as required by the clause at FAR 52.216-25]:  

a. Definitization Schedule –Accomplished by inclusion of the clause at DFARS 252.217-7027.  In accordance with DFARS 217.7404-3, the letter contract shall contain a definitization schedule that provide for definitization by the earlier of – (i) The date that is 180 days after the issuance of the action (this date may be extended but may not exceed the date that is 180 days after the contractor submits a qualifying proposal); or (ii) The date on which the amount of funds obligated under the contract action is equal to more than 50 % of the not-to-exceed price.  

Submission of a qualifying proposal in accordance with the definitization schedule is a material element of the contract.  If that proposal is untimely, the contracting officer may suspend or reduce progress payments or take other appropriate action.  

If the contractor submits a qualifying proposal before 50% of the NTE has been obligated by the Government, then the limitation on obligations before definitization may be increased to no more than 75%.

b. Contract Clauses:  Include clauses for the type of definitive contract contemplated and any additional clauses know to be appropriate for it.  Your letter contract must include the following:

· FAR 52.216-23, Execution and Commencement of Work (may be omitted from letter contracts awarded on SF26),

· FAR 52.216-24, Limitation of Government Liability (with dollar amounts reflecting the estimated amount necessary to cover the contractor’s requirements for funds before definitization),

· FAR 52.216-26, Payments of Allowable Costs Before Definitization (if a cost-reimbursement definitive contract is contemplated – not applicable to conversion, alteration, or repair of ships), and
· DFARS 252.217-7027, Contract Definitization (in lieu of FAR 52.216-25)  

c. If appropriate under FAR 11.604, assignment of a priority rating.

Failure to Reach an Agreement:

If the Contracting Officer and the contractor cannot negotiate a definitive contract because of failure to reach agreement as to price or fee, DFARS clause 252.217-7027 requires the contractor to proceed with the work and provides that the Contracting Officer may, with the approval of the Head of the Contracting Activity, determine a reasonable price and fee in accordance with Subpart 15.4 and Part 31, subject to appeal as provided in the Disputes clause.

Profit/Fee:
Apply the contract risk factor (Block 24 of the DD Form 1547) for cost reimbursement contracts to the actual cost of performance prior to definitization.  Assign this value in the low end of the designated range.  If a substantial portion of the costs have been incurred prior to definitization, the Contracting Officer may assign that value as low as 0%, regardless of contract type.  The DD Form 1547 and the risk assessment rationale shall be documented in the contract file. 

Reporting:

Effective September 2008, UCAs with an estimated value above $5 million shall be reported to SPAWARSYSCOM Code 2.3A, and will be submitted semi-annually.  The first report shall contain data as of September 30, 2008, and will include the following information:
· Contract Number (with Task/Delivery Order number as appropriate)

· Date UCA awarded and reason

· Amount Obligated (% of NTE)

· Date of Scheduled Definitization

· Number of Days Past Definitization Date

· Date of Definitization Modification

· Date Qualifying Proposal Received

· Comments (if applicable)

Un-priced Change Orders:  As of August 10, 2010, Un-priced Change Orders (within scope modifications) are no longer exempt from Undefinitized Contract Action reporting. For policy relating to the definitization of change orders, see DFARS 243.204-70 

Note: By definition, a contract action under the UCA subpart does not include change orders.   However, those change orders in excess of $5M are now required to be reported under the Consolidated UCA report along with UCAs $5M and above as a result of DFARS Case 2008-D034. As such, the UCA limitations applied to change orders in excess of $5M was placed in 243 instead of 217.74.  

5.  APPROVALS

[Source:  DFARS 217.7404-1; PGI 217.7404-1]
a. HCA before entering into a UCA.  The request for approval must fully explain the need to begin performance before definitization, including the adverse impact on agency requirements resulting from delays in beginning performance.

b. HCA before modifying the scope of a UCA when performance has already begun.  The request should show that modification is consistent with good business practices and in the best interests of the Government.

6.  MISCELLANEOUS
	LETTER CONTRACT TOOLBOX
SSC-SD Specific:
1. Sample Letter for Letter Contracts
2. Sample Determination Memo
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