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SPAWARSYSCEN SAN DIEGO INSTRUCTION 4200.4

From:
Commanding Officer

To:
Distribution

Subj:
PROCESSING CLAIMS ARISING FROM UNAUTHORIZED COMMITMENTS

Ref:
(a) Federal Acquisition Regulation (FAR) Part 1.602-3


(b) Navy Acquisition Procedures Supplement (NAPS) Part 5201.602-3


(c) COMSPAWARSYSCOM memo 4200 Ser 02-41B/021 of 1 Apr 96


(d) SPAWAR memo of 19 Jan 99

Encl:
(1) Sample - Statement of Facts


(2) Sample - Determination and Findings


(3) Sample - Memorandum of Law

1.  Purpose.  To establish procedures for processing claims for payment arising from unauthorized commitments at the Space and Naval Warfare Systems Center, San Diego (SPAWARSYSCEN SAN DIEGO).

2.  Background


a. An unauthorized commitment is an agreement that is not binding solely because the Government representative who made it lacked the authority to do so.  Unauthorized commitments can occur when supplies or services are furnished to the Government at the direction of other than authorized contracting officers.

    b.  For example, you are making an unauthorized commitment if you are not an authorized contracting officer and you have someone come to repair a piece of equipment, order office supplies for an emergency, or fail to return equipment or continue to receive services after a lease or maintenance agreement has expired. 

3.  Policy
    a.  All personnel should exercise the utmost care to avoid making an unauthorized commitment.  They are detrimental to the Government's relationship with contractors, time consuming and expensive to process, and could result in violations of laws concerning administrative control of financial obligations.  Employees who repeatedly incur them may be subject to disciplinary action.

    b.  Unauthorized commitments made to circumvent or evade procurement statutes and regulations will not be ratified.  An unauthorized commitment may be ratified only when the ratifying official finds a liability on the part of the Government.  The ratifying official also must find that ratification is appropriate in accordance with Navy procedures.

    c.  Unauthorized commitments made by unauthorized Government representatives may be ratified (approved) only by an authorized ratifying official.  References (a), (b) and (c) provide authority for ratifying officials and limitations for processing contractor claims arising from unauthorized commitments.  Per reference (c), the SPAWARSYSCEN SAN DIEGO Chief of the Contracting Office, D20A, is authorized to ratify claims up to $50,000.  Above $50,000, the ratifying official is the Commander, Space and Naval Warfare Systems Command.  The relief granted the contractor depends on the facts presented and the application of the law to those facts.  A complete and well-documented file is required before taking any action on such claims.

4.  Procedures
    a.  Preparation of Ratification Request.  Immediately upon discovery of an unauthorized commitment, the employee will report the incident to the Contracts Division, D21, via the cognizant Procuring Contracting Officer (PCO) and their branch head.  The responsible employee will develop the necessary factual background and submit a ratification request package via their supervisor to D21 for review and approval.  Failure to submit all of the information and documents specified below will delay processing of the claim.  The ratification request package will include:

        (1) All orders, invoices, or other documentary evidence of the transaction;

        (2) An original invoice signed and authenticated by an officer of the company or a signed letter of demand from the company;

        (3) Evidence that funds were available at the time the goods or services were provided;

        (4) A requisition citing those same funds; and,

        (5) A statement of facts signed by the officer or employee who made the commitment.  A sample statement of facts is provided as enclosure (1).  The statement should:

            (a) Describe the circumstances of the commitment and include such details as points of contact, dates, and a description and quantity of the supplies or services received;


(b) Provide the reason normal procurement procedures were not followed;


(c) Describe the bona fide Government requirement that caused the commitment;

            (d) Describe the benefit received;


(e) Certify that supplies or services billed were received and accepted;


(f) Provide a statement demonstrating that the price is considered fair and reasonable; and,


(g) Describe the measures taken to prevent a recurrence of unauthorized commitments.

    b.  Settlement of Ratification Request.  The Contracts Division, D21, will review the ratification request package and determine its disposition.


(1) If D21 does not concur that the commitment should be ratified, or determines that additional information is required, D21 will take action to deny the claim or request additional information, as appropriate.


(2) If D21 concurs that the commitment should be ratified, the cognizant PCO will prepare a Determination and Findings in accordance with reference (a).  A sample Determination and Findings is provided as enclosure (2).


(3) The cognizant PCO will also prepare an endorsement to include the required Determination and Findings and a recommendation to the ratifying official.  The endorsement will:


(a) Verify the accuracy and completeness of the documentation;


(b) Describe the measures taken to prevent a recurrence of unauthorized commitments;


(c) Provide the appropriate contractual and funding documents; and,


(d) Include a statement that the settlement amount is fair and reasonable and the basis for the determination.


(4) If the settlement amount is $50,000 or less, D21 will forward the ratification request package, the Determination and Findings, and the endorsement to SPAWARSYSCEN SAN DIEGO Office of Legal Counsel for review.


(a) If SPAWARSYSCEN SAN DIEGO Legal Counsel concurs that ratification is proper, Legal Counsel shall approve the package as to form and legality and prepare a Memorandum of Law.  A sample Memorandum of Law is provided as enclosure (3).  Legal counsel shall forward the package including the Memorandum of Law to D20A, who will act as the authorized ratifying official, and then to D21, who will execute the contractual documents.


(b) If Legal Counsel does not recommend ratification, they shall return the package to D21, who will take action to deny the claim or request additional information as appropriate.


(5) If the settlement amount is greater than $50,000, D21 will forward the ratification request package, the endorsement including the required Determination and Findings, and the recommendation to the Commander, Space and Naval Warfare Systems Command, for ratification via the proper chain of command.

5.  Action.  All managers will make this instruction available to their employees, discuss its contents with them, and provide guidance necessary to avoid unauthorized commitments.

6.  Directive Responsibility.  The Supply and Contracts Department Policy Office, D233, is responsible for keeping this directive current.







/s/

H. A. WILLIAMS

Distribution:

D

(DATE)

MEMORANDUM
From:
Originator’s Name, (Dxxxx)
To:
Contracts Division, D21

Via:
Originator’s Department Head, (Dxxxx)
Ref:
(a) SPAWARSYSCENINST 4200.4

Subj:
UNAUTHORIZED COMMITMENT – STATEMENT OF FACTS

1.  In accordance with reference (a), the following statement of facts is provided (provide a statement for each):

    a.  The circumstances of the commitment;

    b.  The reason normal procurement procedures were not followed;

    c.  The bona fide Government requirement that caused the commitment;

    d.  The benefit received;

    e.  Certification that supplies or services billed were received and accepted;

    f.  Provide a statement demonstrating that the price is considered fair and reasonable; and,

    g.  Describe the measures taken to prevent a recurrence of unauthorized commitments.

2.  Supporting documentation is enclosed, including a Purchase Request citing funds that were available at the time the unauthorized commitment occurred.  I request payment of the invoice using funding cited on the Purchase Request.


(ORIGINATOR'S NAME)
DETERMINATION AND FINDINGS RATIFICATION

OF UNAUTHORIZED COMMITMENT

Upon the basis of the following determination and findings, pursuant to Federal Acquisition Regulation Part 1.602-3, an unauthorized commitment may be approved by an official who has the authority to do so.

FINDINGS

1.  Explain what was provided to the Space and Naval Warfare Systems Center San Diego (SPAWARSYSCEN SAN DIEGO).

2.  Explain why normal procurement procedures were not followed.

3.  State that the contractor relied upon apparent contractual authority and supplied/performed in good faith expecting to be compensated by the Government.  The contractor has no remedy at law under the Contracts Disputes Act.

4.  The Government was constructively aware that no valid contract had been issued yet the contractor was permitted to provide the supplies/service(s) from which the Government derived a benefit.

5.  The supplies/service(s) could have been procured within the authority of the Contracting Officer.

6.  There are no genuine doubts concerning questions of fact or law following legal review.

7.  FYXX funding has been provided under Purchase Request (PR) number N66001-XXXX-XXXX, in the amount of $ XXXX.

DETERMINATION

1.  The amount claimed by the contractor, $ XXXX, is fair and reasonable based on XXXX.
2.  To prevent a recurrence of this unauthorized commitment, (explain what steps were taken to make the employee aware of the proper procedures).

3.  Ratification of the unauthorized commitment and formalization by contract is recommended.

________________________________________

Deputy, Supply and Contracts Department, D20A

MEMORANDUM OF LAW

Subj:
UNAUTHORIZED COMMITMENT – CLAIM OF (CONTRACTOR’S NAME)
1.  The subject unauthorized commitment arose due to the action of personnel of the Space and Naval Warfare Systems Center San Diego (SPAWARSYSCEN SAN DIEGO).  As set forth in the material submitted by the activity in support of the claim, personnel failed to follow normal procurement procedures in obtaining supplies/service(s) from (enter contractor).  Since that action was done without authority to bind the United States, the contractor has no remedy at law.

2.  The question presented is whether the Contracting Officer, SPAWARSYSCEN SAN DIEGO, may issue a purchase document (DD Form 1155) to effect payment of the claim.

3.  The Contracting Officer, by concurrent Determination and Findings Ratification of Unauthorized Commitment, has found facts supporting ratification of the unauthorized commitment as required by FAR Part 1.602-3.  These facts are:

    a.  The Government received a benefit from the claimant.

    b.  The amount to be paid the claimant is fair and reasonable based upon the value for the supplies/service(s) provided.

    c.  The supplies/service(s), under normal procurement conditions, could have been procured within the authority of the Contracting Officer.

    d.  Funds are available and were available at the time the commitment was made.

4.  Review of the Contracting Officer’s findings supports the conclusions set forth.

5.  The Contracting Officer had actual authority to enter into a contract for supplies/service(s) in question at the time the commitment occurred.

6.  Accordingly, it is my opinion the Contracting Officer may issue a purchase order to effect ratification of the subject commitment.

7.  Such purchase order must be bilateral and contain appropriate exculpatory language to the following effect:

“The Contracting Officer hereby ratifies and confirms the unauthorized actions taken by personnel of the SPAWARSYSCEN SAN DIEGO.

The contractor, for itself, its successors and assigns, releases and discharges the Government, its employees and agents from and against any and all claims, demands or liabilities whatsoever arising out of or related to the subject matter hereof.”

8.  SPAWARSYSCEN SAN DIEGO personnel involved in this unauthorized commitment have been advised of the normal contract procedures.

_____________________________________________

Legal Counsel, SPAWARSYSCEN SAN DIEGO, D001
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