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RATIFICATION OF UNAUTHORIZED COMMITMENTS

1. PURPOSE

The purpose of this document is to provide the policy and guidance for ratification of unauthorized commitments within the SPAWAR claimancy.

2. POLICY

a. FAR subpart 1.602-1(b) provides that no contract shall be entered into unless all applicable requirements of law and regulation have been met.  Thus, the ordering and acceptance of supplies and services without benefit of a legal contract constitute illegal acts and do not obligate the government for the items ordered, but may incur a personal liability to the individual who made the commitment.  Only duly appointed “Contracting Officers” are authorized to enter into contractual commitments, contracts or changes to contracts. 

b. Subject to the limitations and procedures prescribed in FAR subpart 1.602-3 the Commander, SPAWAR has unlimited authority to ratify actions initiated or approved by SPAWAR personnel who did not have authority to enter into contracts on behalf of the Government, and which resulted in supplies delivered or services rendered to the Government.  This unlimited authority has been delegated to the SPAWAR Director and Deputy for Contracts, and further delegated at SSC Charleston and SSC San Diego to the Chief of Contracting and Deputy at each location (SPAWAR 02 memo dated Jan 19, 1999).  

c. The regulatory requirements for ratification of unauthorized commitments are set forth in FAR subpart 1.602-3.  This reference further tasks agencies to take positive action to preclude, to the maximum extent possible, the need for ratification actions.  Utilization of the procedures contained therein in a manner that encourages unauthorized commitments is specifically prohibited.

d. Cases where the PCO feels that a settlement is due the vendor, but that are not ratifiable under FAR subpart 1.602, may be subject to resolution by alternate means.  Legal advice should be obtained in these cases.

3. RESPONSIBILITIES

a. All personnel are responsible for ensuring that their dealings with contractors are conducted in such a manner as to avoid the impression that they intend to obligate the government in any manner whatsoever.  Specifically, regarding existing or prospective contractual matters, no person except a contracting officer may take any action concerning:

(1) Price, cost, or fee

(2) Quantity

(3) Quality

(4) Scope of contract

(5) Delivery schedule

(6) Labor category or key personnel qualifications


Furthermore, no person except a contracting officer may:

(7) Promise additional work to a contractor

(8) Modify terms or conditions of the contract

(9) Issue Stop Work Orders (except when facing impending danger or gross waste/abuse of government resources)

(10) Authorize additional government furnished property

(11) Authorize additional work

b. The Program Director/Program Manager/Department Head/ Program Manager Warfare (PMW)/Technical Code  (or other appropriate official) has responsibility for ensuring that proactive measures are in place within their department to preclude the occurrence of unauthorized commitments.   Accordingly, Program Managers/technical codes should coordinate with the Contracting Officer prior to initiating discussions with contractors involving contractual matters.

c. The contracting officer is responsible for processing the ratification action.  This person will coordinate with those involved in the unauthorized commitment, the Program Director/Program Manager/Department Head/ Program Manager Warfare (PMW)/Technical Code  (or other appropriate official), the legal counsel, the ratifying official, the claimant and others as required to ensure timely resolution.

d. The Director of Training shall perform the functions of contracting officer listed herein in the event of an unauthorized commitment concerning education or training not exceeding $25,000; and which requires use of form DD1556 or DD1556A.

4. PROCEDURES

a. Site specific instructions for SSC-SD personnel are outlined in SPAWARSYSCENSDINST 4200.4.

b. Cognizant Person:  The individual identifying the unauthorized commitment will initiate notification of his/her respective contracting office via the chain of command.  Persons cognizant of actions concerning the unauthorized commitment will provide signed statements describing the circumstances and addressing the following issues:

(1) Why normal procurement procedures were not followed.

(2) What bona fide government requirement necessitated the commitment.

(3) Whether any benefit was received.

(4) Its value.

(5) Any other pertinent facts.

c. The Program Director/Program Manager/Department Head/ Program Manager Warfare (PMW)/Technical Code  (or other appropriate official) will forward statements gathered from cognizant persons to their respective contracts office accompanied by all available orders, invoices, or other documentary evidence of the transaction.  The official shall also provide an endorsement with their recommendation concerning ratification and providing the following:

(1) Verification of the accuracy and completeness of the documentation.

(2) Measures taken to prevent a reoccurrence of the unauthorized commitment.

(3) If ratification is recommended, a complete purchase description and funding (purchase request) for the ratifying contract.

d. The Contracting Officer:  Upon receipt of the ratification package from the official, the assigned contracting officer shall review and endorse the package, indicating their recommendation concerning ratification. The endorsement will address the policy and limitations on ratification of unauthorized commitments listed at FAR subpart 1.602-3. They shall then forward the package to legal counsel for review.

e. Legal counsel shall review and generate a letter of recommendation to the appropriate ratifying official indicating concurrence/non-concurrence with the contracting officer's recommendation.

f. The ratifying official shall review the documentation and, if they concur that the commitment should be ratified, provide endorsement and return the package to their respective contracts office.

g. The assigned contracting officer shall prepare appropriate contractual documents for the ratification of the unauthorized commitment.

h. The ratifying official shall review the file, and if ratification is proper, execute the contract and return the package to the Contracting Officer for distribution.  

5. APPROVAL

The ratifying official for unauthorized commitments shall be the SPAWAR Director and Executive Director for Contracts for SPAWAR Headquarters, and the Chief of Contracts and Deputy at SCC Charleston and SSC San Diego for their respective commands. The ratifying official for unauthorized commitments exceeding $50,000 and all unauthorized commitments concerning SPAWAR HQ shall be the Chief of Contracts, SPAWAR HQ.

6. MISCELLANEOUS
The attached checklist is provided to assist in the administration of ratification efforts.

Ratification of Unauthorized Commitments 

Checklist
1. [  ] 
Statement(s) signed by cognizant personnel describing the circumstances.


A. [  ] 
Why normal procurement procedures were not followed.


B. [  ] 
What bona fide Government requirement necessitated the commitment.


C. [  ] 
Whether any benefit was received.


D. [  ] 
Its value.


E. [  ] 
Any other pertinent facts.

2. [  ] 
All orders, invoices, or other documentary evidence of the transaction.

3. [  ] 
Official’s endorsement concurring that the commitment should be ratified.


A. [  ] 
Verifies the accuracy and completeness of the documentation.


B. [  ] 
Describes the measures taken to prevent a reoccurrence of the unauthorized commitment


C. [  ] 
Provides a complete purchase description and funding (purchase request) for the ratifying contract.

4. [  ] 
Legal review and opinion as to form and legality and any additional pertinent comments or advice.

5. [  ] 
Appropriate funding documents citing funds available at the time unauthorized actions of the Government took place.

6. [  ] 
Commanding Officer / Director for Contracts review and endorsement:


A. [  ] 
The unauthorized commitment was not made to circumvent or evade the procurement statutes and regulations.


B. [  ] 
The contractor does not have an adequate remedy at law for which the Contracting Disputes Act provides procedures for obtaining relief.


C. [  ] 
Supplies or services have been provided to and accepted by the Government, or the Government otherwise has obtained or will obtain a benefit resulting from performance of the unauthorized commitment.


D. [  ]
The ratifying official has the authority to enter into a contractual commitment.


E. [  ] 
Resulting contract would otherwise be proper if made by an appropriate contracting officer.


F. [  ] 
The price to be paid is considered fair and reasonable.


G. [  ] 
The contracting officer reviewing the unauthorized commitment recommends payment and legal counsel concurs.


F. [  ] 
Funds are available and were available at the time the unauthorized commitment was made.


G. [  ] 
The Government was not otherwise precluded by law from procuring the supplies /services.

8. [  ] 
Contractual document executed by the ratifying official citing funds available at the time unauthorized actions of the Government took place.

9. [  ] 
Return of documents to the Contracting Officer. 

A. [  ] 
Executed contractual document. 

B. [  ] 
Invoices 

C. [  ] 
Purchase request. 

10. [  ] 
Ratification action complete and file closed
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