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SAMPLE – DETERMINATION AND FINDINGS


DETERMINATION AND FINDINGS RATIFICATION

OF UNAUTHORIZED COMMITMENT

Upon the basis of the following determination and findings, pursuant to Federal Acquisition Regulation Part 1.602-3, an unauthorized commitment may be approved by an official who has the authority to do so.

FINDINGS

1.  Explain what was provided to the ( Name of Activity)

2.  Explain why normal procurement procedures were not followed.

3.  State that the contractor relied upon apparent contractual authority and supplied/performed in good faith expecting to be compensated by the Government.  The contractor has no remedy at law under the Contracts Disputes Act.

4.  The Government was constructively aware that no valid contract had been issued yet the contractor was permitted to provide the supplies/service(s) from which the Government derived a benefit.

5.  The supplies/service(s) could have been procured within the authority of the Contracting Officer.

6.  There are no genuine doubts concerning questions of fact or law following legal review.

7.  FYXX funding has been provided under Purchase Request (PR) number N_____-XXXX-XXXX, in the amount of $ XXXX.

DETERMINATION

1.  The amount claimed by the contractor, $ XXXX, is fair and reasonable based on XXXX.
2.  To prevent a recurrence of this unauthorized commitment, (explain what steps were taken to make the employee aware of the proper procedures).

3.  Ratification of the unauthorized commitment and formalization by contract is recommended.

________________________________________

(Ratification Official)

MEMORANDUM OF LAW

Subj:
UNAUTHORIZED COMMITMENT – CLAIM OF (CONTRACTOR’S NAME)
1.  The subject unauthorized commitment arose due to the action of personnel of the (Activity name).  As set forth in the material submitted by the activity in support of the claim, personnel failed to follow normal procurement procedures in obtaining supplies/service(s) from (enter contractor).  Since that action was done without authority to bind the United States, the contractor has no remedy at law.

2.  The question presented is whether the Contracting Officer, may issue a purchase document (DD Form 1155) to effect payment of the claim.

3.  The Contracting Officer, by concurrent Determination and Findings Ratification of Unauthorized Commitment, has found facts supporting ratification of the unauthorized commitment as required by FAR Part 1.602-3.  These facts are:

    a.  The Government received a benefit from the claimant.

    b.  The amount to be paid the claimant is fair and reasonable based upon the value for the supplies/service(s) provided.

    c.  The supplies/service(s), under normal procurement conditions, could have been procured within the authority of the Contracting Officer.

    d.  Funds are available and were available at the time the commitment was made.

4.  Review of the Contracting Officer’s findings supports the conclusions set forth.

5.  The Contracting Officer had actual authority to enter into a contract for supplies/service(s) in question at the time the commitment occurred.

6.  Accordingly, it is my opinion the Contracting Officer may issue a purchase order to effect ratification of the subject commitment.

7.  Such purchase order must be bilateral and contain appropriate exculpatory language to the following effect:

“The Contracting Officer hereby ratifies and confirms the unauthorized actions taken by personnel of the (Activity name)

The contractor, for itself, its successors and assigns, releases and discharges the Government, its employees and agents from and against any and all claims, demands or liabilities whatsoever arising out of or related to the subject matter hereof.”

8.  (Activity name)  personnel involved in this unauthorized commitment have been advised of the normal contract procedures.

_____________________________________________

Legal Counsel, (Activity name)

Enclosure (2)


